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RESOLUTION NO. 73587

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
JOSE SETTING FORTH THE SCHEDULE OF IN-LIEU
FEES CHARGED AND CREDITS ISSUED PURSUANT TO
CHAPTERS 14.25 AND 19.38 OF THE SAN JOSE
MUNICIPAL CODE

WHEREAS, the in-lieu fees charged pursuant to the Parkland DedicationOrdinance,
San JoséMunicipal Code ("SJMC") Chapter 19.38 ("PDO") and the Park Impact
Ordinance, SJMC Chapter 14.25 ("PIO") have been under review by the City's
Department of Parks, Recreation and Neighborhood Services, in conjunctionwith other
City departments, various City Commissions, the residential developer community and
interestedmembers of the public since Summer of 2004; and

WHEREAS, before this review commenced, the in-lieu fees charged under the PDO
and PIO hadnot been revised since 2002; and

WHEREAS, the current in-lieu fees charged under the PDO and PIO are not sufficient
for the City to be able to obtain land forPark Facilities in accordancewith the standard
of3.0 acresper 1000 new residents as established under both of these ordinances;
and

WHEREAS, the Department of Parks, Recreation and Neighborhood Services, the
Parks andRecreation Commission, the Planning Commission and the Housing
Advisory Commission have concluded the review of the PDO and PIO and havemade
several recommendations to the Council regarding amendment of these ordinances;
and

WHEREAS, the proposed amendments to the PDO and PIO will, among other things,
expand the types of improvements eligible for public recreational credit, revise the time
for payment of the in-lieu fees under certain circumstances and expand the use ofthe
in-lieu fees to include recreational facilities; and

WHEREAS, this Resolution sets forth the proposed amendments to the Schedule of
Fees and Credits to increase the amount of in-lieu fees to be imposed under the PDO
and PIO to 100% of the 2005 Residential Land Value Study, to temporarily reduce the
in-lieu fees for developments in the DowntownCore Area, and to revise the credits for
private recreation improvements; and

WHEREAS, the City Council considered the proposed amendments to the Scheduleof
Fees and Credits included in this Resolution on December 12, 2006, but deferred
action on it until January 9, 2007, and directed staff to returnwith revisions to the
Resolution to: 1) change thewestern boundary of the Downtown Core Area toHighway
87; and 2) to revise the Resolution to allow developers of certain eligible projects in the
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Downtown Core Area to take advantage of the fee deferral provision under the
proposed Resolution; and

WHEREAS, this Resolutionhas been revised to reflect the direction givenbytheCity
Council on December 12, 2006, with respect to the definition of the Downtown Core
Area and the deferral of fees for certain eligible projects in the Downtown Core Area;

NOW THEREFORE,BE IT RESOLVED by the Council of the City of San Jose that:

SECTION 1. IN-LIEU FEES AND CREDITS FOR PROJECTS IN PROCESS.

The schedule of in-lieu fees and credits for private recreation improvements for
"projects in process" as defined in the attached Exhibit A are set forth in ExhibitA.

SECTION 2. REVISED SCHEDULE OF IN-LIEU FEES AND CREDITS.

The revised schedules of in-lieu fees and credits are set forth in the attached Exhibit B.
The schedules set forth in Exhibit B shall take effect as specified in Section 4 of this
Resolution or as otherwise provided for in Exhibit B.

SECTION 3. ESP PROJECTS.

The provisions of this Resolution shall not apply to residential projects in the Evergreen
Specific Plan Area ("ESP") if the developer of theESP projecthasmetall of the
following conditions prior to filing an application for final map approval for projects
subject to the PDO or prior to filing an application forabuildingpermit forprojects
subject to thePIO:

A. The residential project is subject to Community FacilitiesDistrict No. 4
(Evergreen Improvements);or

B. An agreement entitled: "Cooperation Agreementby andBetween the City of San
José, the Evergreen Specific Plan Property Owners Partnership and the
Evergreen Specific Plan Area Developers," asamended ("Cooperation
Agreement") and the parkland agreement required under the Cooperation
Agreementhave both been executed and are in effect for the ESP project.

SECTION 4. MISCELLANEOUS.

A. ThisResolution is effective February 10, 2007 unless otherwise provided for in
thisResolution.

B. If not otherwise defined in this Resolution, capitalized terms shallhave the
meanings set forth in SJMC Chapters 14.25 and 19.38.
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C. If any section, subsection, sentence, clause, orphrase of anyprovision of this
Resolution, including its attachments, is for any reason held to be invalid or
unconstitutional by a decision of any courtof competent jurisdiction,such
decision shall not affect the validity of the remaining portion of this Resolution.
Each and every section, subsection, sentence, clause or phrase of this
Resolution, including its attachments, is severable from all other sections,
subsections, sentences, clauses or phrases.

ADOPTED this 9th day of January, 2007, by the following vote:

AYES: CAMPOS, CHIRCO, CONSTANT, CORTESE, LICCARDO,
NGUYEN, PYLE, WILLIAMS; REED

NOES: NONE

ABSENT: NONE

DISQUALIFIED: NONE

VACANT: DISTRICT 4,DISTRICT 6

Chuck Reed.
CHUCK REED

ATTESTQueRuci Mayor

LEE PRICE, MMC
City Clerk
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EXHIBIT A

SCHEDULE OF IN-LIEU FEES FOR PROJECTS IN PROCESS

Section 1. Definitions.

"Projects in Process" shallmean those residential housing development projects that
have obtained an approved Plan Development Permit (PDP), Conditional Use Permit
(CUP), Site Development Permit, or Tentative Map (Map) no later than July 9, 2007.

Section 2. Applicable Fees and Credits Resolution.

Projects in Process are eligible to pay in-lieu fees in accordance with the rates set forth
in Table 2 of Resolution No. 71180 (the "PreviousFees and Credits Resolution").

Section 3. Timing of Payment.

Payment of in-lieu fees for Projects in Processmust be made by no later than January
31, 2009 in order to be eligible to pay the fees at the rates in Table 2 of the Previous
Fees and Credits Resolution otherwise the project will be subject to the fees and credits
in effect at the time of the payment of fees. The fees and credits specified in the
Previous Fees and CreditsResolution shall haveno force and effect after
January 31, 2009.

Section 4. EligibleCredits.

Projects in Process are eligible to receive credits in accordance with the Resolution
setting forth the Schedule of Fees and Credits in effect at the time of entering into a
Parkland Agreement for the payment of in-lieu fees.
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EXHIBIT B

REVISED SCHEDULE OF FEES AND CREDITS

Section 1. Schedule of In-Lieu Fees.

A. The in-lieu fees charged pursuant to SJMC Chapters 14.25 and 19.38 as set
forth in Table 1 are based on the value of land in the City of San José asset
forth in the 2005 Residential Land Value Study, a copy of which is on file in the
Department of Parks, Recreation andNeighborhood Services.

B. For purposes of the valuation of land, the CityofSan Jose is divided into the
Multiple Listing ("MLS") Zones set forth in Table 1 and depicted in Attachment 1
to this Resolution. The land value for eachMLS Zone and the resulting in-lieu
fee per type of residential unit are also set forth in Table 1.

TABLE 1

MLS AREA COVERED PRICE FEE PER FEE PER FEE PER FEE PER FEE PER
ZONE PER UNIT UNIT UNIT UNIT UNIT
NUMBER SQUARE

FOOT SINGLE SINGLE MULTI- MULTI- SRO
(A) FAMILY FAMILY FAMILY FAMILY UNIT (D)

DETACHED ATTACHED 2-4 (B) 5+ (C)

4 Alum Rock $ 30.00 $13,600 $12,000 $12,550 $8,950 $3,900

2, 12 Blossom Valley $35.00 $15,850 $14,000 $14,650 $10,450 $4,550
Santa Teresa

3, 5, 14 Berryessa $40.00 $18,150 $16,000 $16,750 $11,900 $5,200
Cambrian
Evergreen

11, 13 Almaden Valley $45.00 $20,400
South San José

$17,950 $18,850 $13,400 $5,800

7 (north Alviso $55.00 $24,950 $21,950 $23,050 $16,400 $7,100
and south North San José
of Hwy 237)
9 Downtown $60.00 $27,200 $24,000 $25,100 $17,900 $7,800
15 & 18 West San José $65.00 $29,500 $25,950 $27,200 $19,400 $8,400
10 Willow Glen $70.00 $31,750 $27,950 $25,100 $17,900 $7,800
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Section 2. Fees for Highrise Multi-Family ResidentialProjects located in the
Downtown Core Area.

A. Definitions.

1. The "Downtown Core Area" shallmean that area in the City of San José
bounded by Coleman Avenue/Julian Street/St. James Street to the north,
4th Street and Civic Plaza to the east (Civic Plaza area is bounded by
East St. John Street to the north, 7th Street to the east and San Fernando
Street to the south), State Route 280 to the south, and Highway 87 to the
westasdepicted in Attachment2 to thisResolution.

2. For purposes of this Section and Section 3, a story shall be defined per
the California BuildingCode and shall include any above-gradepodiums.

B. Reduced Fees - Eligibility and Application.

Notwithstanding the in-lieu fees set forth in Table 1, above, the in-lieu fees for
multi-family units in residential projects of 12 stories ormorewhich are located in
the Downtown Core Area ("Downtown Units") shallbe temporarilyas specified in
Table 2. DowntownUnits forwhich in-lieu feeshavebeenpaidprior toFebruary
10, 2007, or Downtown Units that are the subject of a Parkland Agreement for
the payment of in-lieu fees that was originally entered into prior to February 10,
2007 by the developer or the developer's predecessor in interest, arenot eligible
to receive the temporary in-lieu fee reduction under this Section.

TABLE 2

MLS AREA COVERED PRICE FEE PER FEE PER UNIT
ZONE PER UNIT
NUMBER SQUARE MULTI-FAMILY

FOOT MULTI- 5+ (C)
(A) FAMILY

2-4 (B)
DOWNTOWN $60.00 $12,550 $8,950
CORE AREA

C. Deferred Payment.

Developers of projects containing Downtown Units shall be eligible to defer
payment of in-lieu fees as specified in this Subsection,which would otherwise be
due and payable to the City no later than the issuance of the first building permit
for the project. The in-lieu fees shall be due and payable to the City prior to the
scheduling of the final inspection for the first certificate of occupancy for a
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Downtown Unit, for residential occupancy. Certificates of occupancy include
temporary certificates of occupancy permits, for residential occupancy.

D. Private Recreation Credit.

Projects in the Downtown Core Area that are subject to the temporary in-lieu fee
reduction set forth in this Section shall not be eligible to receive credit for private
recreation improvements under Section 3 of this Exhibit.

E. Expiration of Temporary Reduction and Deferred Payment.

1. This Section shall expire automatically upon the issuance of the building
permit for the 2500th Downtown Unit. Upon expiration of this Section, the
fees and credits, imposed pursuant to Chapters 14.25 and 19.38,
applicable to Downtown Units will be the fees and credits then in effect
and exceptas provided in Chapters 14.25 and 19.38of the SJMC or in
subparagraph 2, below, payment of the in-lieu fees shall occur no later
than the issuance of the first building permit for theproject.Forpurposes
of counting the 2500th Downtown Unit, in addition to any Downtown Unit
for which a building permit is issued on or after February 10, 2007, any
Downtown Unit forwhich a building permitwas issued prior to
February 10,2007, buthas not obtained a certificate ofoccupancypriorto
February 10, 2007,will be included in the count for the 2500thDowntown
Unit.

2. In the event that there is a projectwith a number of units that will cause
the automatic expiration of this Section, the units up to and including the
2500th unit willbe at the rates specified in Table 2. All other unitswithin
the project shall be subject to the fees and credits in effect after the
expiration of this Section. Payment of all the in-lieu fees shall occuras
specified in Subsection C, above.

F. Retroactive Application of Deferred Payment Provision.

1. Notwithstanding the February 10, 2007 effective date of this Resolution,
projects in the Downtown Core Area thatmeet the eligibility requirements
of this Section and for which a building permitwas issued on or after
December12,2006 ("Downtown PipelineProjects"), are also eligible to
defer the payment of in-lieu fees as provided in Subsection C, subject to
the provisions of this Subsection F.

2. Developers of Downtown Pipeline Projects that are subject to Chapter
14.25 of the SJMC and that pay in-lieu fees between December 12, 2006
and February 9, 2007,may obtain a refund of in-lieu fees paid during that
time period, subject to the payment of such fees in accordancewith
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Subsection C of this Section.

3. Prior to (i) obtaining a refund of in-lieu fees paid during the period
between December 12, 2006 and February 9, 2007; or (ii) deferring
payment as specified in Subsection C of this Section, developers of
Downtown Pipeline Projects that are subject to a Parkland Agreement
pursuant to Chapter 19.38 of the SJMC will first be required to enter into
an agreement amending the payment provisions of the Parkland
Agreement in order to specify the deferred payment of the in-lieu fees
pursuant to Subsection C of this Section.

4. The provisions of this Section do not permit Downtown Pipeline Projects
to pay the reduced in-lieu fees specified in Table 2.

Section 3. Schedule of Credits.

A. Eligibility.

1. In order to be eligible for credits, private recreation improvementsmust
meet the credit requirements for private recreation improvements set forth
in SJMC Chapters 14.25 or19.38.

2. In addition, except as otherwise specified in this Section, in order to
receive credit for private recreation improvements, the project must
include at least one of the eight following elements ("Active Elements"):

a. tot lot and/or children's play area (play facility for children up to pre-
teen agewhich includes active play structures or apparatus) that
complieswith California Playground Regulations (Cal. CodeRegs.
Tit. 22,Div. 4, Chap. 22), asmay be amended; or

b. picnic area (facility containing benches, at least three tables,
barbecue pits and trash receptacles); or

C. hard game court (hard paved surface dedicated for active
recreation uses such as tennis, basketball, handball, racquetball,
roller hockey, shuffleboard, bocce ball, or horseshoes) or soft game
court (either real or artificial turf surfaceswith required safety zones
for badminton, croquet, lawn bowling, tennis or volleyball); or

d. turf playing field (uninterrupted contiguous turf facility to
accommodate informal or formal active recreation activities such as
field sports of at least 8,000 square feet);or

e. private plaza area of at least 900 square feet that is located
adjacent to a public street, with seating equaling 75% of the
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perimeter dimension of the plaza area site andwhich is open to the
public at least 360 days a year; or

f. private garden area of at least 900 square feet that is located
adjacent to a public street, with seating equaling 30%of the
perimeter dimension of the garden area site and which is open to
the public at least 360 days a year;or

g. private pet amenities areas of at least 300 square feetwhich shall
be for the exclusive use of the residents; or

h. private garden plot areas of at least 100 square feet per plotwhich
shall be for the exclusive use of the residents.

B. Amount of Credit.

1. Credit will be issued based on the actual acreage of the ActiveElements.

If, in addition to an Active Element, the project includes a swimming pool,
spa, community room, or a recreation building or room(s), credit issued for
these elements will be the lesserof:

a The total square footage of the swimming pool, spa, community
room, and/or the recreation building or room(s); or

b. The total square footage of the Active Elements included in the
project.

3. If a project dedicates real property to the City for public park purposes
pursuant toChapters 14.25 or 19.38, then the projectwillnotbe required
to install Active Recreation Elements within the project in order to be
eligible to receive credit for swimming pools, spas, community rooms
and/or recreation building or room(s) and the credit for the swimming
pools, spas, community rooms and/or recreation building or room(s) will
be the actual square footage of these improvements.

4. Credit for swimming pools may include surrounding decking/pad area and
spas/jacuzzis. Community rooms and recreation buildings or room(s), in
order to be eligible for credit,must be open and available on a daily basis
to all project residents.

5. The credits issued are subject to the 50% cap set forth in SJMC
Chapter 14.25 or 19.38.
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C. Exclusions.

Common open space, landscape corridors, walkways, steep topography areas
with a grade of 15% ormore, riparian corridor set back areas, or environmental
mitigation areas that preclude park and recreational activities are not eligible for
credits under this Section.

D. Projects Over Five Stories.

1. Residential projects over five stories shallbe excluded from the
requirement that the project include at leastone of the ActiveElements
described in this Section.

2. Credit for private recreation improvements includedwithin residential
projects over five stories shall otherwisebe given in accordancewith this
Section.

E. Stormwater Detention Facilities.

1. Credit.

Credit for privately owned Stormwater Detention Facilitiesmay be given if
the Stormwater Detention Facility serves stormwater detention purposes
aswell as park or recreational purposes ("Dual Purpose") andmeets all of
the following requirements:

a. The Stormwater Detention Facilitymeets applicable City
requirements formanagement of peak stormwater runoff flow,
volume and duration, and/or reduction of stormwater pollutant
loading from Applicant's or Subdivider's residentialproject; and

b. The Stormwater Detention Facility contains an ActiveElementas
described in Section 3 of this Exhibit; and

c. The Stormwater Detention Facility is a minimum of 8,000 square
feet of uninterrupted flat contiguous turf having a grade suitable for
active recreational purposes, excluding the area for vegetated
swales, infiltration basins, or the intake area around the drain inlet
of the Stormwater Detention Facility; and

d. The Stormwater Detention Facility otherwisemeets the
requirements of the City for a Stormwater Detention Facility.
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Section 4. Late Fees; Untimely Payment.

A late payment fee of Ten Dollars ($10.00) per unit permonthwill be added to the in-
lieu fee when an in-lieu fee is delinquent. In addition, interest at the rate of one half of
one percent per month, pro rata, on the total unpaid balance, including late payment
fees, shall be assessed from the date the payment of the fees becomes delinquent until
the date that all past due amounts are paid to the City.

Section 5. Late Fees; Untimely Improvements.

A late payment fee of Ten Dollars ($10.00) per unit permonthwillbe assessed
whenever improvements required to be constructed by a Parkland Agreement are not
completed within the time required by the Parkland Agreement. In addition, interestat
the rate of one half of one percent per month, pro rata, of the total amount credited for
the improvements shall be assessed from the date the private recreation improvements
were to be completed until the actual date of completion.

T-9459.001\ 385097_7 11



73587
RD:JLP:JLP 1/9/2007

ATTACHMENT 1
MLS ZONES

&Calaveras
Reservoir

NIMITZ 6
San Jose

SAUVERAS
MILPITAS
Blvd

PIEDMONT
OR

Alviso~ MAINAviso-MMiloils

FROMONTEstatel

SINCLAIR
REAT ital EXOWYYASMADCITY

TASMIN Quadahin DistrictMERICAN GREAT

PARTMI SION

FRWY
ONITE

COLLEGE Montagu ROYPORAVE

entrar VE
QUAKE 41

BAYSHORE ENITENCIA CRED
SUNNYVA ARQUES YE2 5 essa

1.00 Expwy Devo
FLEMING

HamiltonSIERRA
NASH AVE lum Rock.......NEED TAVE GUOCALABAZAS SARI MOREKOWY

BLVD LATIONAYOL
Berryessa

AVE

CLOSEPADRES
APOE

APORT.
Fair Road

LaUN MEDOLIO
CapiAVE LINCOLN zumbel I'm Rocks !

4 PLEASANT
BOWERS

DA Isanla ST
FLINTSANTA CLARA AVEA

home 20

aloga-Sunnyvale
JIEDAAwrence mas seSI LO VALYHW \BOX WORD CREEK

VESBAYSHOREAVE lawn
COWY OCALA AVE

KLAUGHLIN EXDW NORTHOSO

AVERUBY

HIMS
:RTIN Burb AVIERCARLOS 200 1

LEIGH TERESA INTERJUNIPERO ERRA
CORPARK NEMAM

Ave

ManiereyYWest Evergreen

AVEINBLANEY
Jose ELCITY COLLEGE

RDSEVERCREEROP
SANBLVD FELIPE

TANTA
CHILLING

AVE
AVE

DOVE RO
LINDAR bien QUEAVE

PAYNE AVE

GUADALUPEMINNESODESOTA AVETUINEXPWY
OLANEWS

AVE

THOMASLOUINO.. AVE
.SANVSOÝ

HAMAL AVE @MINE Expwy
SILVER CREEK

Winchester
CAMPBELL

Edenvale FRV VELAVES
AVE

Merillian
008

CHERRY HELYETCAS BOOKSIN AimAVE AVEJSOULE CENTER OUTOTE
SARATOGA Capito

AVEREALHERMAN WY HACIENDA SAN

JARVIS
Blvd

ansFRWAYE YA WEST
AVE

Lane Branham MontWILLSOALE
3 Szpina COLLEGE 12Cambrian CHYHOWETHBascom LAVE VALLEY

TRIOU
Saratoga-Sunnyvale

2.Los! CRASHALI IN Branhan Road Blossom 1Hill Road
AVE AYEOf WELL

aratoga @ Ave
ASTRITOLLE

AVE adla FRW
AVEUTOL

MONTE J.Blossom Teresa Teresa SOUTHSERENO lavare
VZEEN

UNION!
SHANNON AVA HighwaySARATOGAAVE LOS GATOS DWG CUNE

CRUYVEWinchester
DA

SINE

Camden Avenue Santa
. Almadeny 2

Terest
CHYVMOnce

)13

PDO - PIO MAP

2- Santa Teresa 3- Evergreen 4 - Alum Rock
5- Berryessa 7- Alviso 7 - North San Jose
9 - Downtown 10 - Willow Glen 11- South San Jose
12 - Blossom Valley 13- Almaden Valley 14 - Cambrian
15/18- West San Jose

T-9459.001\ 385097_7 12



RD:JLP:JLP
1/9/2007

SanPedro DOWNTOWNCOREARE
AATTACHMENT

2

2nó
Milo

3rd

Tayl
or

Krone
Cho

rona
Goor

go

Aca
cia
Hob

son

Cereza

Anita

Ran
kin

Guadalupe Ayer

Hawi
home

Emp
ire Downtown

CoreA
rea

73587

Cole
man

Clayt
on

Hon
dy

Fox

Pharos:

DowntownC
oreAre

a

perth
ePDO/PIO

NortonmeryMontgomery
NewStreet

Devis

SanPedro

StJam
es:

13th12th

NotreDame

TheAlam
eda

0
3rd

St Jo
hn

0°
0

River

Market

Cleaves

100

Sant
a Cla

ra

Wilson

2nd

Almaden

Bush

Lahtaton

15th

0

16th

Cafel! Autumn Dekas
Montgomery

Sản
Fern

and
o

14th

Salah
Fer

Sin
Fern

ando 0

Lako
hou

se

San
Anto

nio

delfi Sunal

Sor
Cad

os

Dupont

San
Carl

os

0

in Sa
lvaÇ

o!

3rd

Almaden
Colum

bia

50:

Royal
Auze

ral's

Sola

Bolba
ch

Home

Mmadon

280

Rond
:

Ree
d

;ced 0C
arri

s

Gon
!

Marg
aret

Ucio
n

0

Lew
is

Locust

6th

Sutte
r

0.25

Mar
ina

Fik Cop

Madisó
Aanaden

0.5
Marshall

Bo st
of

Edw
arde

s

T-9459.001\

385097_7Grahan
ı
"Go

ody
a

Sherman
Holyw

ood:

Mastic
Plum

13

December2
006


